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Att. Nicky Valbjgrn Trebbien Den 3.okt. 2018

Svar vedr.: Hgring over Europa-Parlamentets holdning til direktivforslag om ophavsret pa
det digitale marked

Danmarks Biblioteksforening og fglgende gvrige organisationer i Bibliotekernes Dialogforum
- Bibliotekarforbundet, Bibliotekschefforeningen, Danske Fag-, Forsknings- og
Uddannelsesbiblioteker og Kommunernes Forening for Paedagogiske Laeringscentre - takker
for muligheden for at afgive hgringssvar i forbindelse med parlamentets holdning til
direktivforslag om ophavsret pa det digitale marked.

Det er generelt overordentligt velkomment, at copyright nu ogsa styrkes i en digital
kontekst. Det bgr dog samtidig sikres, at videns- og informationstilgaengelighed for savel
studerende, forskere som borgere generelt via biblioteker og bibliotekstjenester ikke
forringes men ogsa tilgodeses, ligesom bibliotekers effektivitet og arbejdsvilkar i relation til
copyrightbestemmelser fortsat sikres.

Pa baggrund af det fremsendte hgringsmateriale pa engelsk sendes vore kommentarer
tilsvarende pa engelsk, formuleret i samarbejde med vore internationale copyright-
radgivere i de internationale biblioteksforeninger IFLA og EBLIDA, og til brug for de
kommende forhandlinger.

Article 3a

This provision makes it possible for Member States to create a copyright exception for text
and data mining for anyone with legal access to works, although rightholders will in any
situation have the possibility to restrict this by saying ‘all rights reserved’ on their works.

While we welcome the step towards ensuring that the right to read is the right to mine, this
proposal is deeply flawed. It is optional (which means we end up with the same patchwork
of exceptions and rules from one country to the next), and the obligation to allow publishers
to reserve rights makes it unworkable given how many websites put ‘all rights reserved’ at
the bottom without thinking about it, even UNESCO and the UN.

As such, we believe that this Article risks being useless in terms of promoting text and data mining
across Europe and creates a very negative precedent as concerns forcing governments to allow
rightholders to reserve rights. We would therefore be critical of it as it stands.

Furthermore, in an Open Science context, it is problematic that it is suggested that only university
research requires use of text data mining. It is in fact relevant to all institutions where education and
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research of various kind is taking place, and both university and other educational libraries, and
corporate/private libraries - plus public libraries - might become key actors in this area in the future.
As an example, public libraries can become an important player in the field of text data mining and
citizen science. See also New Article 6.

This article would be improved by:
e Best Scenario: A mandatory exception allowing anyone with legal access to mine works,
even if there is an ‘all rights reserved’ claim or digital rights management.
e Minimum Scenario: Give Member States the right to decide whether ‘all rights reserved’
claims should prevent text and data mining. Impose a short review period (1-2 years).

Article 7

This article deals with the regime for out of commerce works. The idea is to simplify licensing
by allowing for extended collective licensing or a presumption of representation that will
allow collecting societies to offer licences even for works by non-members. The revised
version provides for a fall-back exception, in the case that there is no Collecting Society
which can offer relevant licences. It leaves space to governments, working with rightholders
and collective management organisations, to determine when licenses or the exception
operate.

We strongly welcome this provision. For libraries involved in mass digitisation projects,
simple means of clearing rights and obtaining licences are a major help, but in too many
countries, there simply aren’t any collecting societies in relevant sectors, or these do not
have the mandates or the representativeness to do this. The proposed fall-back exception,
which would only come into action following discussions between governments and relevant
stakeholders, would provide a valuable tool for libraries, and potentially create an incentive
for new collecting societies to form. Moreover, creators and other rightholders would
always retain the right to object to their work being treated as out of commerce, and so
digitised or made available.

We support the Article as it is.

Article 9a

This article allows for the operation of extended collective licensing more generally. We do
not have a firm position on this (Article 7 is our priority), but agree that where the
conditions are right, and collecting societies are well governed and representative, extended
collective licensing can play a useful role.

Article 10a

This article concerns the idea of creating a European Union legal deposit scheme. While the
objective is positive, it is unclear how this will work, or even how favourable the European
Parliament Library is to it. We do not have a position on this point.

Article 12a
This article gives new rights to sports event producers. It appears from the press that the
Rapporteur in the European Parliament failed to realise that this may, for example, prevent
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people from taking photos at sports events and sharing them with friends. We do not have
any particular position on this, but would instinctively be against it.

Article 13b

This article aims to make image indexing and search engines (such as Google Images) subject
to an obligation to seek permission and pay. It is similar to the French law along the same
lines. While IFLA (The International Federation of Library Institutions and Associations) has
not defined any particular position on this, we are cautious about creating new liability for
search engines and other internet intermediaries. Moreover, this could well do damage to
organisations like Europeana and other digital libraries which show thumbnail images as part
of their own search engines. We would therefore tend to be against this.

Article 14

This article deals with the reversion of rights to authors if they are not exploited by
publishers or others for a certain period of time. We do not have a firm position on this
point, but of course do support the interests of authors.

NEW: Article 6

The hearing does not promise to look at one additional change brought in by the Parliament
to Article 6 of the Directive. This adds a provision that it should not be possible to use more
than one exception at once —i.e. once you have taken a preservation copy of a work, you
should not be able to use this for teaching, or for text and data mining. This appears to be
aimed at undermining the TU Darmstadt decision.

We therefore strongly reject the Parliament’s proposal. This will suffocate historical
research involving text and data mining, as well as the use of digitised copies of vulnerable
works for teaching purposes. It is not practical for libraries to keep track of whether a work
has already been used for one purpose (meaning that uses for other purposes are
impossible), and indeed it would create a new legal precedent that would oblige a change in
the law in many countries.

It’s worth underlining that, according to Recital 6 of the Directive, the three-step test applies

throughout, and so would prohibit any uses that unjustifiably prejudice the interests of
rightholders.

@nskes uddybning af ovenstaende star Danmarks Biblioteksforening m.fl. naturligvis gerne til
radighed.

Med venlig hilsen

Michel Steen-Hansen Direktgr/Danmarks Biblioteksforening
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